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here refuses to commit itself upon the existence of the rule in Iowa, although 
it does say, "Two cases have been decided by this court in which the rule was 
applied" (page 650). Upon the whole, it does not appear that any decision 
can be found in Iowa wherein the rule was strictly applied and its binding 
force recognized, prior to the case of Doyle v. Andis, 102 N. W. Rep. 177, 
commented on ante p. 393. 

Equity-Mistake of Fact-Negligence. — The defendant conveyed certain 
premises to the plaintiff who held a mortgage thereon, representing that 
otherwise the land was unencumbered. The plaintiff, after examining part 
of the records and finding no further encumbrance, discharged the mortgage. 
There was in fact a judgment lien duly recorded in the records not examined 
by him. In a suit to reinstate the mortgage on the ground of mistake of fact, 
Held, that the plaintiff was not entitled to equitable relief. Farrell v. Bouck 
(1904), — Neb. — , 101 N. W. Rep. 1018. 

If a mistake of fact is material to the transaction wherein it occurs and 
does not result from the party's own violation of some legal duty, equity will, 
in the absence of adequate remedy at law, relieve from the consequences 
thereof either affirmatively or defensively. 2 Pomeroy's Eq. Jur., Sec. 852; 
Fairbank v. Town of Rockingham, 73 Vt. 124, 50 Atl. Rep. 802; Barker v. 
Fitzgerald, 105 111. App. 536, 68 N. E. Rep. 430; MacKay v. Smith, 27 Wash. 
442, 67 Pac. Rep. 982. Mutual mistake or mistake of one party caused by 
the fraud of the other forms a basis for equitable relief. Wilcox v. Lucas, 
121 Mass. 21, Long v. Hartwell, 34 N. J. L. 116; North etc. Ry. Co. v. Swank, 
105 Pa. St. 555. It is sometimes stated that equity will not interfere if the 
complainant has been negligent. Story's Eq. Jur., Sees. 146, 147; Sneu/s 
Equity, 434; Keith v. Brewster, 114 Ga. 176, 181, 39 S. E. Rep. 850. Yet not 
every act of negligence will bar the door of the court. 2 Pomeroy's Eq. Jur., 
Sec. 856; Kinney v. Ensminger, 87 Ala. 340; Bush v. Bush, 33 Kan. 556; 
Snyder v. Ives, 42 Iowa 157, 162; Emmert v. Thompson, 49 Minn. 386, 
52 N. W. Rep. 31. Thus it has been held that infirmity or gross ignorance 
will be a sufficient excuse for negligence. Banta v. Vreeldnd, IS N. J. Eq. 
103; Schaffner v. Schilling, 6 Mo. App. 42. It has been intimated that per- 
sonal inquiry concerning a matter of public record constitutes sufficient dili- 
gence. Conner v. Welch, 51 Wis. 431, 442, 8 N. W. Rep. 260, 264. But the 
holding in the principal case is directly opposed to this and is, it seems, 
entirely reasonable. 

Evidence — Photograph — X-ray. — Plaintiff, in an action for damages for 
personal injuries, offered in evidence a skiograph, or X-ray picture, for the 
purpose of showing that plaintiff's heart had been displaced, that the walls 
of the organ had become thick, and that an abnormally heavy tissue had 
formed on the walls of the heart. Over the objection of the defendant the 
skiograph was admitted in evidence and delivered to the jury for examina- 
tion. Held, no error. Chicago & J. Electric R. Co. v. S pence (1904), — 111. 
— , 72 N. E. Rep. 796. 

Photographs are generally recognized as a permissible mode of testimony 



